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BEFORE THE 

STATE OF W ISCONSIN 

DIVISION OF HEARINGS AND APPEALS 

Application of the Silver Lake Sanitary District 
for a Permit to Operate and Ma intain a Wa ter 
Control Structure on the Northeast Side ‘of 
Irogamie Lake, Waushara County, W isconsin 

,’ Case No. 3-LM-95-224 

F INDINGS OF FACT, CONCLUSIONS OF LAW AND PERMIT 

Silver Lake Sanitary District applied to the Department of Natural Resources 
(department) for a permit to mamtain and operate a water control structure on the northeast 
side of Irogamie Lake pursuant to sec. 31.06, Stats. The Deparmrent issued a Notice of 
Proposed DNR Permit which stated that unless written objection was made within thirty days 
of publication of the Notice, the Department m ight issue a decision on the pet-nut without a 
hearing. Several time ly objections were received by the Department. 

On September 13, 1995, the Department forwarded me tile to the Divtsion of 
Hearings and Appeals for hearing. Pursuant to due notice a hearing was held in Wau toma, 
W isconsin on November 9, 1995, before Mark J. Kaiser, Administrative Law Judge. 

In accordance with sets. 227.47 and 22753(1)(c), Stats., the parties to this 
proceedmg are certified as follows: 

Silver Lake Sanitary District, applicant, by 

Attorney Stan Riffle 
P. 0. Box 1348 
Waukesha, W isconsin 53187-1348 

W isconsin Department of Natural Resources, by 

Attorney Charles R. Hammer 
P. 0. Box 7921 
Madison. W isconsin 53707-7921 

F INDINGS OF FACT 

1. Silver Lake Sanitary District @LSD or applicant) has leased real property 
owned by Neal A. Schroeder and located in Government Lot 1, Section 5, Township 18 
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North, Range 11 East, Waushara County, W isconsin. This property abuts Irogamie Lake 
which 1s navigable in fact at the project sne. By letter dated April 12, 1995, SLSD applied 
for a permit to operate and maintain a water control structure on the property. The applicant 
and the Department have satisfied all statutory, procedural and jurisdictional requirements 
relating to notice and hearing. 

2. The structure for which a permit is sought was constructed in 1993. It is 
referred to as a standpipe strucmre. The water control structum was constructed at a time 
when the Wautoma area had experienced an extraordinary rain event. Ram water was 
flooding low lying areas, basements of many homes, and equipment of SLSD. Particularly 
at risk were 160 grinder pumps owned by SLSD. Grinder pumps are installed in pits and are 
susceptible to severe damage if flooded out. 

3. To alleviate the flooding problem SLSD applied for and received temporary 
authorization to construct the subject water control structure. The structure is located at the 
Bruce-Thorstad Creek outlet of Irogamie Lake. Bruce-Thorstad Creek flows into Lake 
Alpine. The temporary permit was renewed for 1994. The applicant is now seeking 
permanent authority to maintain and operate the structure. 

4. Irogamie Lake has two outlets, the one referred to above into Bruce-Thorstad 
Creek and another into Silver Lake. A dam exists at the outlet to Silver Lake. The level of 
Irogamie Lake (formerly Fish Lake) is set by an order issued by the Public Service 
Commission (PSC) dated October 1, 1953. The order set the lake level at 96.10 feet 
elevation. This translates to 867.49 feet elevation mean sea level datum. 

5. The elevation of the top of the standpipe in the water control structure is at 
867.66 feet elevation mean sea level datum. This is approximately two inches above the lake 
level set in the PSC order. Under normal conditions water flows from Irogamie Lake to 
Silver Lake. In the event the level of Irogamie Lake rises above the level set in the PSC 
order, the water control structure allows the applicant to also release water from Irogamie 
Lake into Lake Alpine via Bruce-Thorstad Creek. 

6. Over time the level of Irogamie Lake had risen above the limit set in the PSC 
order. None of the persons testifying at the hearing objected to the maintenance or operation 
of the water control structure; however, some of the property owners on Irogamie Lake 
expressed concern that the operation of the structure will result in a level for Irogamie Lake 
which is too low. If the level of Irogamie Lake is too low it could result in a winter kill of 
fish in Irogamie Lake and affect the ability of some property owners along Irogamie Lake to 
use their piers. Maintenance and operation of the water control structure will lower the level 
of Irogamie Lake; however, if the water control structure is mamtained and operated in 
accordance with the conditions set forth below it will not lower the level of Irogamie Lake 
below the lawfully established level. 
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7. Concern was also expressed that operation of the water control structure was 
resulting in more sedimentation in Lake Alpine. This was suspected because a sedimentation 
plume had appeared in Lake Alpine after the construction and operation of the water control 
structure. An analysis of the sedimentation plume lead to the conclusion that the sediment 
came from an uprooted tree in the wetland between Irogamie Lake and Lake Alpine, not 
from Irogamie Lake. If the water control structure is maintained and operated in accordance 
with the conditions in the permit it will not cause additional sedimentation in Lake Alpine. 

8. The proposed structure will not be detrimental to the public interest 
considering ecological, aesthetic, economic and recreational values upon compliance with the 
condition of this permit. 

9. The applicant is fmncially capable of constructing, maintaining, monitoring or 
removing the structure if it should be found in the public interest to do so. No impoundment 
will be created by the water control structure. 

10. The proposed structure will not adversely affect water quality nor will it 
increase water pollution in Irogamie Lake, Silver Lake or Lake Alpine. The structure will 
not cause environmental pollution as defined in sec. 144.01(3), Stats., if the structure is 
maintained and operated in accordance with this permit. 

11. The Department has complied with the procedural requirements of sec. 1.11, 
Stats., and Chapter NR 150, Wis. Adm. Code, regardmg assessment of environmental 
impact. 

CONCLUSIONS OF LAW 

The Division of Hearings and Appeals has authority under sets. 31.06 and 
227.43/l)(b), Stats., and in accordance with the forgoing Findings of Fact, to issue a permit 
for the maintenance and operation of the water control structure subject to the conditions 
specified. 

2. The project is a type III action under sec. NR 150.03(8)@7, Wis. Adm. Code. 
Type III actions do not require the preparation of a formal environmental impact assessment. 

PERMIT 

AND THERE HEREBY DOES ISSUE AND IS GRANTED to the applicant, a permit 
under sec. 3 1.06, Stats., for the maintenance and operation of the existing water control 
structure as described in the foregoing Findings of Fact, subject, however, to the conditions 
that: 
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1. The authority herein granted can be amended or rescmded if the structure 
becomes a material obstruction to navigation or becomes detrimental to the public interest. 

2. The permittee shall waive any objection to the free and unlimited inspection of 
the premises, site or facility at any time by an employe of the Department of Natural 
Resources for the purpose of investigating the construction, operation and maintenance of the 
project. 

3. The permittee shall obtain any necessary authority needed under local zoning 
ordinances and from the U.S. Army Corps of Engineers. 

4 Flow out of Irogamie Lake into Bruce-Thorstad Creek shall not exceed ten 
cubic feet per second. 

5. Elevation of the top (crest elevation) of the outlet structure shall be 867.66 feet 
mean sea level datum. 

6. The outlet structure shall be equipped with a barrier acceptable to the 
Department which will prevent the movement of minnows and other small fish out of 
Irogamie Lake. 

7. The outlet structure shall be equipped with a locking device to prevent 
unauthorized manipulation of the structure. 

8. The dam on the outlet of Lake Alpine shall be operated in such a manner that 
results in no increase in water levels of Lake Alpine. If water levels rise to a point where 
more than three inches of water flows over the westerly edge of the concrete drop inlet tube 
on the outlet of Lake Alpine, flows out of Irogamie Lake shall be halted until the water 
drops or flows out of Lake Alpine are adjusted to prevent a rise in levels. 

9. This permit shall expire on December 28, 2005, unless a new lease has been 
entered into prior to that time with the owners of the property upon which the outlet structure 
is located. 

10. The lease between Neal A. Schroeder, owner of the property upon which the 
outlet is located, and the Silver Lake Sanitary District shall be recorded with the Register of 
Deeds, Waushara County, prior to operating the outlet structure. Evidence of such recording 
shall be provided to the Department of Natural Resources, Supervisor, Water Regulation and 
Zoning, Box 10448, Green Bay, WI 54307 within five days of recording. 

11. Silver Lake Sanitary Dtstrict shall obtain withii thirty days of the issuance of 
this permit a statement in writing from Neal A. Schroeder, the property owner, expressly 
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stating that he authorizes the maintenance and operation of the subject water controi structure 
on his property and accepts the conditions in this permit. A copy of this statement shall be 
filed with the Department. If the property on which the subject water control stmcture is 
sold or transferred, Silver Lake Sanitary District shall obtain a simdar written statement from 
any and all subsequent owners. 

12. Acceptance of this permit shall be deemed acceptance of all conditions herein. 

This permit shall not be construed as authority for any work other than that 
specifically described in the Findings of Fact. 

Dated at Madison, W isconsin on November 29, 1995 

STATE OF WISCONSIN 
DIVISION OF HEARINGS AND APPEALS 
5005 University Avenue, Smte 201 
Madison, W isconsin 53705 
Telephone: (608) 266-7709 
FAX: (608) 267-2744 

//- 
S&t ’ 

ADMINISTRATIVE LAW JUDGE 

Ord\Silverla.]kf 



NOTICE 

Set out below is a list of alternative methods available to 
persons who may desire to obtain review of the attached decision 
of the Administrative Law Judge. This notice is provided to 
insure compliance with sec. 227.48, Stats., and sets out the 
rights of any party to this proceeding to petition for rehearing 
and administrative or judicial review of an adverse decision. 

1. Any party to this proceeding adversely affected by the 
decision attached hereto has the right within twenty (201 days 
after entry of the decision, to petition the secretary of the 
Department of Natural Resources for review of the decision as 
provided by Wisconsin Administrative Code NR 2.20. A petition 
for review under this section is not a prerequisite for judicial 
review under sets. 227.52 and 227.53, Stats. 

2. Any person aggrieved by the attached order may within 
twenty (20) days after service of such order or decision file 
with the Department of Natural Resources a written petition for 
rehearing pursuant to sec. 227.49, Stats. Rehearing may only be 
granted for those reasons set out in sec. 227.49(3), Stats. A 
petition under this section is not a prerequisite for judicial 
review under sets. 227.52 and 227.53, Stats. 

3. Any person aggrieved by the attached decision which 
adversely affects the substantial interests of such person by 
action or inaction, affirmative or negative in form is entitled 
to judicial review by filing a petition therefor in accordance 
with the provisions of sec. 227.52 and 227.53, Stats. Said 
petition must be filed within thirty (30) days after service of 
the agency decision sought to be reviewed. If a rehearing is 
requested as noted in paragraph (2) above, any party seeking 
judicial review shall serve and file a petition for review within 
thirty (30) days after service of the order disposing of the 
rehearing application or within thirty (30) days after final 
disuosition by operation of law. Since the decision of the 
Administrative Law Judge in the attached order is by law a 
decision of the Department of Natural Resources, any petition for 
judicial review shall name the Department of Natural Resources as 
the respondent. Persons desiring to file for judicial review are 
advised to closely examine all provisions of sets. 227.52 and 
227.53, Stats., to insure strict compliance with all its 
requirements. 


